EX PARTE OR LATE FILI{F L/ CSTRATEG]

Iy
;‘n-‘l

Marlene [L Daorteh

BeCralary

Foderal Communications Commission
445 Tawellth Street, SW

Washinaton. DC 20554

4:16/03
Re: Ix Parte Notice in MB Docket No. 02-277

Dear Ms Dortehe

On March 26th 2003, The Writers Guild ol America, west met with Stacy Robinson, Mass Media
[ eoal Advisor. Federal Communications Comnuission; with Commission Kevin Martin; with
Commissioner lohn Adelstien; and on March 27th with Chairman Michael Powell to discuss the Biennjal

Resulatory Review ol the Commiission’s Broadeast Ownership Rules,

In each ol these mectings, representatives of the Wiiters Guild of America; Victoria Riskin.
President. David Rintels. Member WGA . Cynthia Tripedi, Director and Robert Hadl, Consultant
saplained therr concern about media consuhdation. The Writers Guild of America, wesl opposes pending
rule chantges that would negatively mipact American entertainment, 8.500 Guild members and the entire
production marketplace. The Guild opposes the Tilling ol cable ownership caps and the Dual Network
Rude that resticts one company lorm owning wo national networks, The Guild supports the adoption ot
ruie to protect the interests of the American people by 1equiring diversity and open competition in the

elevision marketplacy
More channels does not mean more choices

o Since 1992 the number of printe time shows produced by the major networks increased from 15%

rhedy]

o

s Ol the 230 cable progrinns services cited by the FCC as an example ol diversity. only 91 reach
cnough homes (o be considered ~major’™ network and a full 80% of are owned by 6 corporate
cntities: Viacom, Disnev. News Corporation. General Eleetric, AOL Time Warner.

Diverse voices unhieard and entreprencurs are shur out

e Diflerent political. ethnic and culiural views are signilicantly diminished as the number of
producers. cach with o unique point ol view, disappears,

e Theusands ol jobs have been lost i the enertammentindustry as sinath and imediun size

cntreprencurs dare sgueezed out ol busimess by consolidation.

e bewerprogramnnng chotees lor elildien could be a result of further media dercgulation
according to prominent public health and media research organizations.




¢ 2+t STRATEGIES

Pursuant 1o Scetion 1.1206(h) of the Commission’s rules, 47 C.F.R.§ 1.1206(b). a copy
al this lener s being Rled electronically today. Also atlached are documents reviewed during the
meetings. H you have any questions. do not hesitate to contact me.

Sincerclv. ]

( /\ZZZZL_

Cyithia Tripodd. Director



More voices in the important TV sector of Prime Time broadcast & cable.

The strength of our public dialoaue rests on the ability of diverse and antagonistic ideas to
compete for the public's attention.

The American ideal of such open debate rests not in the prerogative of a benign monopolist, but
in the certainty of competition in the supply of content to the marketplace of ideas.

he Problem:

A multidiicity of sources of television programs must exist, but does not.

Just One: Only one new series ordered for Fall 2002 by the six networks was produced by a

company independent of the conslomeratesand it was cancelled alter two weeks (Dinotopia by
Hallmark for ABC).

15% to 27%: The number of new "in-house" series on networks went from 15% (5 of 33) in
1992to 77% (27 of 35) in 2002.

25to 5: The number of independent producers for prime time has dropped from 25 in 1985to
5in 2002. (Per Coalition for Program Diversity Data)

500 is really 5: Cable's '"'500 Channel Universe' really amount to the top 91 cable channels
(counting the broadcast networks, too) that reach a wide audience and 80% of these are

owned by just six companies—Five are the same oneswho produce 97% of prime time series!!

he Solution:

A Plurality of Sources: The legislation establishing authority for the FCC permits attention to
be paid the number of sources for programs, but the FCC has focused on distribution as a place

to regulate. They must shilt their attention upstream.

We recommend a pluralitv of sources reauirement,

% of programs on a network m me from someone else,

Other Rules:

30% Cable Svstem Limit: Cable System Owners Must be keptto the 30% of US TV Homes
Limit

The Dual Network Rule must continue to keep the Big 4 Network under separate ownership.




Network Primetime “Reality” Shows

America’s Most Wanted

o
« Big Brother 2 e American Candidate
«  Big Brother3 e American Idol
«  Big Brother 4 e Bachelorettesin Alaska
« Cupid * Boot Camp
e Starsearch m Celebritv Bootcamp
e Survivor2 + Cops
*  Survivor3 * Exhausted
e Survivord . Green_lﬁcres_ [title may change]
- e  Survivors ; * Joe Millionaire
g e The Amazina Race 1 FOX * LoveCruse
e The Amazina Race 2 e Married Bv America
e The Amazina Race 3 * Meet The Marks
» The Amazing Race 4 * Meetthe Marks
«  The Real Beverly Hillbillies *  Murder in Small Town X
e TernDtation Island 1
e TernDtation Island 2
e Test The Nation
o The Chamber
e Thirtv Seconds to Fame
|
o Are YoUuHot?
e Celebritv Mole e Adrenaline X
e Extreme Makeover e Crime and Punishment
e Jail Break e Destination Space
* loveForSale e DoaEatDogq
e Making the Band o Fear Factor
. e The Bachelor 1 e Last Comic Standing
m e The Bachelor2 ﬁ% e Lost
W » The Bachelorette N e Loveshack
e The Chair e Meet MY Folks
° The Family * N.QXLAMQ r
e TheMole2 o RaceTo The Altar
* TheRunner « SpyTV
e TheWifeSwap
+ The Will
e Winner Take All
» No Boundaries
» Popstars 2 » Chains of Love
«  High School Reunion ____ . ¢« Under One Roof
«  The Surreal Life QEA » Supermodel

North Shore




'Reality:"" How low can they go?

_ Evolution of "Reality" TV

Show Network {Debut Description
{"An American Family" FBS 1973 | Divorcing parents and their children cope
at home. San Lance Loud was the first
_ o Openly gay man on TV
"The Real World MTV | 1992 Seven strangers live in a Ioft whlle
| , ! cameras tape their lives.
"Who Wants to Marry a FOX 1§ 2000 |Women parade in swim suits and wedding
Multi-Millionaire?" 7 gowns to win over and marry a millionaire.
1"1900 House"" PBS ! 2000 | A family spends three months in a house
with 1900-era conveniences such as
chamber pots.
1"survivor" CBS 2000 "Castaways vote each other out of a
remote location until a final "Surviver" wins
| 7 i $1 mllhon
"Temptation Istand” FOX 2001 | Four unmarrled but commltted couples

are thrown together with attractive singles
to see who cheats.

“The Mole"

ABC

2001 |

Contestants endure physical and mentat
tasks while locking for a teammate
saboteur

, "The Amazmg Race

" CBS

2001

Two- member teams compete for $1
million that will go to the team that first
finishes a global route.

"American idof”

FOX

2002 |

Amateur singers compete for a recording
contract before industry judges; America
votes on the winner.

"The Osbournes”

MTV

2002 | F

Former BIack Sabbath frontman Ozzy
Oshbourne's struggles at home with his
wife and fwo teenagers.

“The Bachelor™ |

2002 |

A single man with impressive credentials
winnows his way through 25 willing
women to find a wife.

1"Joe Millionaire"

| FoX

2003

Women vie for the affections of a blue-

collar man who they're falsely told has
mherlted $50 million.

1" Are You Hot? The Seerch

for America’s Sexiest
People”

| 2003 |

named America's sexiest man or woman.

Thousands of hopefuls compete to be
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Returning Oligopoly of Media Content Threatens Cable's Power
Tom Wolzien « Early signs suggest classc content oligopoly may be re-emergmg

Mark Mackenzie + Pive or fewer programmersmay leverage local / national content
versus big cable

SEE THE LAST PAGE OF THIS REPORT FOR IMPORTANT DISCLOSURES



The Long View

Returning Oligopoly of Media

Content Threatens Cable’s Power

Overview

Commaon wisdom these days has the consolidated cable
compgities, particulurly Comcast, laking a comnanding
bad in the age-old leverage battle with programmers.
Supposedly this twill give cable free rein to drive dowon
prices paid for content. On the contrary, n strong pro-
gramming oligopoly is beginning to re-emerge. This is
permittirng a three-pronged pincer movement that com-
bines a surprising growth in control of national content
with consolidated cable’s uninlentional increase in its
exposure to powerful local retransmission consent re-
quirements. The growth in content power will be addi-
tionally errabled by new cansumer hardware arid high-
speed nefwarks fo the home. Comcast ($25) now must
gain retransmission agreements covering 55 stations
oroned and operated Dy the largest programmers, who,
together with AOL, controlled more than 70% of the
prime-time wzewing in December. This number would
increase fo §5% findependent and joint-venture serv-
ices ure consolidafed wit/r the big five — a likely event
over the next few years as weaker cable nehuarks are
hatnmered on price. At that point, five programing
ginnls would split roughly the same 1umber of rating
pointts controlled by ABC, CBS end NBC during televi-
sion’s “‘golden age.” Additionally, Ihe introduction af
in-homre nefwarks and servers, coupled zoith the cvolu-
tion of unbundled routesfor content into the home, sug-
gest that the implication of these ciuaniges may go fir
beyond the price paid t0 programumers. Going forward,
the programers” power threatens cable‘s ability to
maintain the zafue of its “bundle” and eventually may
shift it to “dumbpipe” status, devoid of the upside from
rietellectual property,

PartI: Programming Power Grows

The subject of this Long Vimis leverage — whether
content or distribution can get an edge on one an-
other going forward and, if content can get an
edge, does that threaten cable’s historic ability to
bundle content and transport at a high-margin
markup. Our view is that big-content is slowly
gaining an edge, even as cable consolidates. That
edge comes from a combination of local and na-
tional distribution and from evolution in the con-

sumer electronics area.

Programming Oligopoly Reforming: A study
of the December ratings from Nielsen Media sug-
gesls thal we are beginning to see a rebuilding of
the old programming oligopoly when cable and
broadcast network and station viewing are con-
sidered. In December, Viacom ($37) controlled
about 22% of prime-time viewing through its
broadcast and cable networks. Disney ($17) con-
trolled 18%, while News Corp. ($25), NBC and
AOL ($10) were each in the 10-12% range. To-
gether, the five companies controlled about a 75%
share of prime-time viewing, not including their
nonconsolidated partnerships like A&E, Court TV
and Comedy Central.

Exhibit 1 shows what we found to be a major
disconnect, at least for us, in perception and reality.
Column (a) shows classic prime-time viewership
during television‘s “golden age,” when three net-
works split an average of 57% of the television
households (ratings). Last season ABC, CBS and
NBC split about 23%, as seen in column {b). But if
the viewing of all properties owned by the parent
companies — Disney, NBC and Viacom — is to-
taled, those companies now directly control televi-
sion sets in over a third of the TV households. Add
AOL, Fox and networks likely to see consolidation
over the next few years (Discovery, A&E, EW
Scripps, etc.), and five companies or fewer would
control roughly the same percentage of TV house-
holds in prime time as the three nets did 40 years
ago. The programming oligopely appears to be ina
process of rebirth

Exhibit1 Programming Oligopoly Returning

Rebullding the Prime Time Programming Ollgopoly
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Source: Bernstein analysis of Nielsen Media data.
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3 RETURNING OLIGOPOLY CF MEDIA CONTENT THREATENS CABLE's POWER

Increased Retrans Exposure: In another sul-
prising twist, the consolidation of the cable indus
try has actually left the largest cable company,
Comcast, more exposed to the leverage of the larg-
est programmers, as their local television stations
can further exploit the need for the cable company
to gain permission to retransmit the local signals.
The math yesulting from consolidation 15 wmking
against Comcasf. In 23 of the top 26 television mar-
kets covering half the population of the United
States, Comcast now must gain retransmission
consent for some 62 separate television stations
owned by four of the top five program companies.
of the top 26 markets, only Houston, Phoenix and
Portland, Oregon, currently don’t have an overlap
of Comcast with ABC/Disney, CBS/Viacom,
Fox/News Corp. and/or NBC/GE. Exhibit 2
shows the programmers’ big market leverage
against Comcast.

Comcast’s historic approach has been to avoid
high-profile conflicts. Just how high-profile re-
transmission consent conflicts can be is recalled
from 2000 when then Time Warner Cable took the
ABC stations off in New York and other major
markets for a day before the company was cruci-
fied in Washington and other media. The lesson:
the more exposed cable companies are to high-
quality local television stations owned by the major
programmers, the more leverage those program-
mers have against cable. And Corncast is now the
most exposed of all, even before taking into ac-
count what News Corp. might do with retransmis-
sion permission for its Fox stations should it enter
the satellite business.

This overlap means that the programmers
other than AOL probably now have sufficient con-
trol over Comcast through retransmission consent
requirements for major stations to: (a) neutralize

Exhibit 2 Comcast's Retransmission Challenge

Top 26 Retrans. Comcast
O&Os Needed Subs T Suba Subs
DMA' ¥ DMaA AOL Disney  Viacom  Fox GE Stations  Now CMCSA AT&T  (000)  (000)  (00O)
1 New Yurk, NY WABLC WCBS WNYW/ WNBC 5 i3 x 670 &7
2 Los Angeles, CA KaBC  KCBS/ KTTV/ KNK 6 6 530 530
KCAL Kcor
3 Chicago, IL wis WBBM wWPLD W 4 4 X 1750 1750
4 Philadelphia, PA wpPyl  KYW/ WTXF WCAU 5 5 x 1.790 1,790
WPSG
5 San Franaisco/Oakland / KGO KPIX / KNTV 4 4 Im 1,830
San Juse, CA KBHK
6 Boston, MA WBZ/ WFXT 3 3 x L68G 1680
WSEK
7 Dallas/ Forl Worth. TX KTVT/ KDFW/ KXAS 5 5 560 560
KTXA KDFI
8 Washington, DC WTTG/ WRC 3 3 X 860 860
WDCA
9 Atlanta, GA WPA WAGA 2 2 680 680
10 Detroit, Ml Wwj, WIBK 3 3 X m m
WKBD
11 Houston, TX KTRK KRIV/ 3
KTXH
12 Seattle/ Tacoma, WA KSTW 1 1 960 960
13 Tampa /5t. Petessburg/
Sarasota, FL WwWTOG WTVT 2 2 x 110 210
14 Mirmeapolis/St Paul, wCcCcCo KMSP) 3 3 1 w0 0
MN WFTC
15 Cleveland, OH WIW 1 1 X 90 90
16 Phoenix, AZ KUTP/ 2
KsAZ
li Mianu/ Ft. Lauderdale, WFOR/ wTVv] 3 3 X 780 780
FL WBFS
18 Denver, CO KCNC KDVR 2 2 60 620
19 Sactamento/ Stackton/ KMAX 1 1 1 550 550
Modesto, CA
20 Orlando/ Daytona WKBW/ 2 2 x 54 58
Beach/Melbourmne, FL WOFL
21 Pittsburgh, PA VKA / 1 1 620 620
WNPA
22 St Louis, Mil KTVI | 1 ' 5 5
23 Portland, OR 0 0 485 485
24 Baltimore, MD Wiz WwWUTB 2 2 599 595
25 Indianapolis,IN WNDY 1 1 197 197
26 Sn DieF, CA WRC | 1 X 29 29
Total - 24 CMCSA Mkte 0 6 2 % 9 67 62 7 17 589 10.830 16,724

1 Designated Metropolitan Area.
Source: Corporate reports and Nielsen Media.
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RETURNING OLIGOPOLY OF MEDIA CONTENT THREATENS CABLE'S POWER 5

Comeast's scale threat to reverse program cost in-
creases, and (b) parry cable attempts to place limits
on data transmissions.

Part Il: Convergence (Finally)ls Real

Revelation at the Kitchen Counter: Christmas day
at my brother and sister-m-law's place in central
New Jersey seemed like many others — toys and
electronics for the teenage sons, the latest digital
camera for their dad, Howard; but it was their
mother Linda's present that was stunning in its
simplicity, and, perhaps, for what it said about con-
vergence and the coming threat to what is becoming
to be seenas an all-powerful cable industry.

There on the kitchen counter, between the
Kitchen Aid mixer and the Christmas cockies, was
a new screen. It wab a flat screen made by View-
Sonic. The computer sat over the edge of the
counter in a corner on the floor. Computers in
kifchens aren't al that unique these days, but this
screen had a couple of butons on the front. Push
one and get the Web. Push another and there was
cable television. Right there on the display unit. No
separate TV.No Al-in-Wonder cards jammed into
the computer. Just a cable wire and a computer
wire into the back of the flat screen.

Just buttons. Just Lik AM-FM. TV-internet,
One device regardless of band. Simple. Threaten-
ing because it reminds that the consumer doesn't
care how programming gets into the home..just
that it is available.

Exhibit 3 TV-Internet Converge in the Kitchen

Source: Bemnstein photo

Today whenyoubuy cabletelevision service, it
is a bundle — transport and content. The reason
the top cable companies are able to get away with
charging such high margins is that they are selling
that transport/content bundle. We consumers are
unable to separate the bundle. We analysts have a
difficult time even figuring out what the parts
actually cost.

Data service is different. With their move into
high-speed data, cable companies have, for the first
time, unbundled their senice. Wr consumers buy
the data transport service for $40 or $50 a month,
but, unlike video, we don't buy online content
from the cable company. And this may be the be-
ginning of the demise of cable's margins, not for
what they make on data, but for what they may
lose in conventional bundled services. Now, this
isn't going to happen right away, but it shouid be
considered in strategic discussions.

The coming threat is most easily illustrated by
the difference between cable video-on-demand and
the new Movielink—Web-delivered movie down-
loads on demand. The economics of a video-on-
demand movie purchased from and delivered by
the cable company are distinctly different for the
cable company from a movie purchased via the
studio's Web proxy, Movielink. To keep it simple,
assume that both movies cost $4, assume that the
revenue is split equally between the studio and the
distributor. For the cable VVOD purchase, half of the
consumer's $4 goes to the studio and half goes to
the cable company. For the Movielink purchase,
half the consumer's $4 goes to the studio, and the
remainder goes to Movielink. The cable company
gets nothing above and beyond what it is already
receiving for the data connection. It is providing
transport just like the phone company.

Cable operators have been thinking that they
will be able to make out very well in this environ-
ment if they just begin to ratchet up price for those
who transfer large files. But, as we just saw, they
were missing the intellectual properly upside that
they get from bundling transport and content. Two
analogies: you and your associates work all night
putting together a deal that creates $10 million in
value. The lights burn late, but the electric com-
pany only gets in additional $0.13 cents for the ex-
tra kilowatt-hours. It doesn't get any of the value
created under its lights. The same applies to a long
distance phone company when you make a call on
whidh value i created. The thought that a linear
ratchehng of transport price can offset Ihe intel-
lectual property upside deries cable's basic bun-
dling premise.

K BERNSTEIN RESEARCH
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6 RETURNING OLIGOPOLY OP MEDIA CONTENT THREATENS CABLE'S POWER

It is easy t0 deny any problem with the cgble
approach today. After all, Movielink is in its in-
fancy and based on downloads of less than DVD
quality for viewing on a computer screen. You
can't watch it on your TV. And there is no other
streaming product, much less pay-per-view
streaming product, that we care about. If you're a
consumer, just wait. If you're a longer-term cable
investor, watch out. As the consumer electronics
industry accepts the better MPEG-4 compression
standard and couples it with in-home storage and
these new hybrid computer-television flat panel
displays, the combination could begin to threaten
cable's wired monopoly.

Real Networks now claims some 800,000 cus-
tomers paying for streaming video content via the
Web — content which often rides the high-speed
cable pipe without allowing cable lo lake any in-
tellectual property upside. In the next few months,
Major League Baseball games will begin to be sold
by Real, and ride the cable pipe. €able won't get an
extra cent.

But the threat to cable goes much further than
just the fledglings of Real and Movielink. It would
have been easy to miss the small print on one of the
ESPN slides at Disney's presentation to the UBS
conference in December. Under the future business
heading were listed "‘streaming video" and '‘pay-
per-view." There was no indication that these
would be provided in cooperation with the cable
operator, and streaming could help give Disney its
long-sought-after alternate distribution system. If
Disney develops an alternative distribution system
to the home, it wouldn't attack cable outright, but
rather begin to offer bits and pieces of content that
would steadily increase in length and quality over
time.

Likewise, the troubled AOL is trying to reposi-
tion its "'bring your own access' approach to deliv-
ering high-speed content. BYOA opens the door for
goirg arcund the cable operators, wheo have had
more than enough time to cut deals with AOL to
control long-term streaming. Whatever the reasons
— most likely "'stereo hubris' from both sides —
not only are there no streaming controlson AOL in
the current deals with Time Warner Cable and
Comcast, but even the old 10-minute limitation on
streaming from the original @Home and Readrun-
net contracts, seems to have gone away. While
AOL made a big deal at its December analysts'
meeting of planning to provide only small
of video by high speed, one mid-level AOL execu-
tive later told me that it wasn't whether they could
streamn much more than small chunks of video, but

whether they had the gutsto do so.

Cable companies may think they can control
Movielink and Real and Disney and AOL by re-
=10 pass their data bits without being given a
cut. This would be the old cable way. But to do so
would initiate @ radical change in the now well-
established "'open-ness' of the Internet — the abil-
ity of any consumer to gel to any place in the
world. Such a change by the [argest cable compa-
nies likely would once again raise the prohle of
cable as gatekeeping monopolists. Such an attempt
would pay kell in Washington and, depending on
the content available, push users toward DSL or, in
the future, wireless.

Cable had its chance to develop original high-
speed content at the outset, but failed. The original
concept for @Home lent itself lo providing pre-
ferred positions to certain content providers who
would make content available on an exclusive or
priority basis to @Homesubscribers. That potential
died when @Home decided to merge with Excite,
was pushed inte AT&T, and subsequently became
embroiled in the internecine warfare of that now
dismembered company.

Partil: Hardware and Routes Benefit Content
High-Density Storage Alternative: Making this all
the more complicated is the rise of in-home storage
and networking. These new technologies open ca-
ble to competition from stored content as well as
that streaming in real time. At this year's consumer
electronics show, high-density storage was a major
attraction. TiVo and Replay continued with their
TV storage devices, but they were joined by the
Sonys, Panasonics and Phillips' and others which
were converting television storage into in-home
servers for just about any type of material, indud-
ing video. These devices, some of which can plug
directly into the Internet, potentially provide the
ability to put material on the television screen from
any source, including- material that has been
streamed or downloaded.

Competitive Principles: Capacity to deliver
video content to the consumer is determined by a
combination of (a) the ability to compress the con-
tent into smaller total packages using continuing
advances in digital compression, (b) the capacity in
the circuit to transport that data, (c) the ability lo
separate a piece of content into more-easily trans-
portable components, and (d) the capability to
store and reassemble the content before or at the
home display device. Different types of content
require different thresholds of capacity to reach the

consumer.

% BERNSTEIN RESEARCH
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RETURNING OLIGOPOLY OF MEDIA CONTENT THREATENS CABLE'S POWER 7

The highest threshold of capacity is required
by something that is happening live, in real time.
Of course, a live concert, sporting, or news event
only happens live once. After that it is pre-
recorded someplace = centrally, at the edge, or in
the home. At minimum, a live transmission de-
mands all of the bandwidth required by the cur-
rently best conypression system, and direct access
to the consumer without intervening storage.

Once content is preproduced or delayed, there
become many more opportunities for delivery be-
yond a continuous stream. In theory, the content
can also be transmitted (a) in short bursts for reac
sembly, () not in real time (slowly), (c) by multiple
routes and reassembled, or (d) splatted at super
high speed. The only end requirement is that the
data all wind up on a storage device in the home
and in a form that can be reassembled by that de-
vice to make a coherent program. How it gets there
and how long. it takes to get there is not material,
so long as it is available when the consumer wants
it. At this point the aggregation of data potentially
becomes more important than one single path,
thereby suggesting the potential fa-a new genera-
tion of would-be gatekeepers who try to control the
serversin the home.

Routes into the Home: When considering the
potential routes into the home, we began by
thinking how few there were 25 to 30 years ago.
Back then, there was broadcast radio and television
and the telephone. And you couldn't carry content
in because hardware was too expensive. Video was
recorded on huge reels of two-inch wide tape that
played on sofa-sized machines costing hundreds of
thousands of dollars. Today the number of routes
into the home have exploded and may continue to
expand with wireless data. And in-home storage is
coming of age not only with the high-density stor-
age of TV devices and the new consumer electron-
ics servers, but also with PCs and video game con-
soles.

Itis not difficult to imagine one of these stor-
age devices offering the option of receiving content
by any combination of (a) cable modem, (b} cable,
(c) satellite, (d) DSL, (e) over-the-air digital televi-
sion, and (H by wireless (WiFi) running at 2.4 GHz,
another frequency, or using bits and pieces of the
entire spectrum.

Partfv: Cable's Alternatives

Investing in High-speed Content: To avoid
“dumb pipe" status, the cable industry can try to
return to what made it great in the video realm —
the combination o transport and exclusive content.

% BERNSTEIN RESFARCH

In addition to offering high-speed Internet trans-
port, a cable company might also elect to offer an-
other high-speed data option that includes content
not available elsewhere. Of course, this would re-
quire the cable industry, once again, to fund the
development of exclusive content, as it did during
the 1980s. Back then, this effort was hugely suc-
cessful because there weren't any alternatives —no
Discovery, no TNT, etc. It wes also an effort that
was successful before the alternative distribution
system of satellite.

To date, cable development of a premium al-
ternative to data has not been successful in the
marketplace, to great extent because of the @Home
fiasco discussed earlier. But there may be another
reason Cable operators have taken to high-speed
modem senice and its 50%+ margins like drugs.
Of course they love it. The content is free, and the
profit ramp is steep. The problem is that in selling
a commodity they may be setting themselves up
for a fall by selling nonexclusive content that is not
only free to them — but also free to any competitor
that may emerge. It should be remembered that
the key to satellite'semergence in the United States
was Congressional action that required cable com-
panies to sell to the satellite companies content that
had previously been exclusive to cable.

Cable vs. Programmer Leverage in Contracts:
If the cable operators don't want to invest in high-
speed content, and if they don't want to have their
commodity-data pipe compete with the intellectual
property upside of trelir ctassic cable-video bundle,
then their only other alternative is to attempt to
prohibit competition through contracts with pro-
grammers. On the surface, it would seem to be
easy to require cable programmers to refrain from
providing any digital services over the Web that
might compete with the cable operator's bundled
businesses. Thesimple deal would be, “if you want
your network on our cable, you must agree not to
compete on the Web." Or, at least, cut the cable
operator in on any broadband content action.
Certainly that is possible with the likes df
Movielink, Real or independent networks with lit-
tle negotiating leverage.

However, what would seem to be easy for a
powerful cable company, may not be in the future
when it has to deal with the big content companies.
As noted earlier, the growing leverage of the pro-
grammers through both national distribution and

local stations will provide significant leverage to
maintain price and develop new services.
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Investment Conclusion

While it is currently popular to view cable as hav-
ing "won"" in the leverage battle against content (if
not against satellite), such a view is both momen-
tary and premature. The growing power of the
content providers in viewership across their multi-
ple network and local platforms threatens cable's
short-term abilities to gain program pricing lever-
age, and its longer-term ability to protect its *in-
tellectual property™ upside within its content bun-
dle. When coupled with the possibility of price-
warfare fram a reconstituted satellite industry
seeking market share, cable's response will likely
be to improve the offering in its "bundle," proba-
bly by offering very low-cost telephone service
using the scale economics of Internet Protocol te-
lephony.

Should this occur, then we would view lhe
revenues of video from cable and satellite, data
from cable and RBOC, and phone from cable and
RBOC as all sloshing around the same bathtub. If
satellite removes revenues from cable, then cable
will try to remove revenues from the RBOCs. In the
end, the economic realities of overcapaaty will
prevail to the detriment of both cable and the
RBOCs, with principal distribution benefit acau-
ing to the low-cost provider for any service.

Ifthe scenario plays out as we expect, cable
operators will neither invest in high-speed content
in the near term nor succeed in blocking pro-
grammers who want their content to ride the high-
speed pathways. Having failed to differentiate
themselves, cable operators will likely return to the
idea of developing their own content. While the
cable operators may think this approach will be
successful, as it was for video in the 1980s, they run
a high risk because, by then, the programmers will
be far down the road in establishing their own
services to the detriment of cable. Simply put, cable
will be too late if it waits.

Programmers will continue to consolidate their
cable networks, exploit the Internet and other dis-
tribution methods, and, barring heavy investment
from the distribution players, move rapidly to
strengthen what is already beginning to appear as
a return to content oligopoly. Right now, the bal-
ance may appear to have tipped to cable, but over
the longer termy, the programmers hold the power.

Tom Wolzien +1 (212) 756-4636
Senior Media Analyst ~ wolzientr@bemstein.com
Mark Mackenzie +1 (212)756-4544
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